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Austin, Texas

Dear Mr. Monkhouse! Opinion Mo O-45

Ret Constitutionalit |
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This is in ropiy/ your latter of April 19,
1939, in whieh you request oux o Ox &8 to the vonsti-
sutionality of the Comnittas Bubstisdte for Senaste Bill

4 No. 78,
On Ap 39 ,k&s

11 Xo. 75 in its mmended
sontains a numdber of amend-
of which, in cur epinion, are the

rtuent wrote an
s received from the

'!'h.\oppy T Benate
i you have ‘sent
ost mir

finition of the term "broker" im Besotion 1
ed m0 as to provide that:

*The tern 'droker' shall not apply
%o or Anclule any such persen, firm, sor-
porstion or assooiation of persons what-
B06ver unless and until the Eailroad Com-
mission of Texas, after notice and hear-
ing, shall have determined, froa eredi-
ble and competent evidence introduced de-
fore it, er bafore some person suthorized
by present laws $¢ sonduot hearings for
it, thet sush person, firm, ocorporation
or sssociation of persons hes sc sonducted
S himself or itself the sourse of the

_ acts, transsotions and things mentioned
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venience and necessity, duly and properly fessued

by the Rallroad Commission of Texas under Chapter
270, General lLaws 40th Legislature, 1927, as amsnded
at the First Called Session of the 4lst Legislature
and any and all present and future amendments there
to." _ .

Paragraph (ef) of Seotion 1 has been sdded to the
bill. This parsgraph smpowers and guthorizes the Railromd
Commission of Texss to make a determination, after giving
10 days notice, of the fact Qquestion as to whether or not -
the statue of & "broker” exists. Buch paragraph, among
other things, provides that:

"Before the Commisaion determines that & person,
firm, eorporstion or assoolation of persons is s
'broksr! ss that term s defined herein, it shall
make findings, based on oompetent and e¢redible testi-

" money that the said person, firm, oorporation or
association of persons has cuatomarily or with rea-
scnable eertainty bdrought about competition in the
transportation of pesrsons for hire between one or
more motor bus eompanies, whioch have tharetofors
been duly and properly issued sne or mors osrtifi-
eates of pudblic oonvenienoe and necessity, on the
one hand, and other motor wvehisles, not 8o certi-
fied, on the other hand,." :

Section 3 has been amanded so as to omit therefrom
the provision in the original bdill which made it unlawful
for a Travel Bureau, even though holding a brokert's license,
to make any contrsct or arrangsment for tramsportetion unless
such esocntract or arrangezent was made with the "lawful holder
of an sfrfective certificate of convenience and nesessity
issued by the Railrocad Caxmission of Texas.” also, the last
sentence of Section 8 has been amended so as to except from
.the provisions of the bill private individuals who, as a
mere incident to travsl, enter into share-sxpense travel agree-
ments, 1f such individuals 4o not use the servioes of an
unlicensed"broker”,

Seotion 6 of the bill has been amsnded s0 as to
provide that all "brokers"™ in transporting or causing to be
transported passengers on the highways of Texas shall be bound
by the tariffs, fares snd rates approved of by the Kallroad
Coomission of Texas oovering the transportation for hire
of persons over the highways of Texas. An additional reasopable
brokerace eharge for the services of the broker ieg permitted
by Seotion 6 in addition to the rates set by the Railroad

Commission of Texas.



Hon. Joe Monkhouse, April 24, 1939, Page 3

Section 7 of the bill authorizes the Railroed
Commisaion, after notice and hearing, to make, adopt and
enforce rules and regulations goveraing "brokers".

Section 8 of the bill requires that each "broker~
shall rile a bond or other security with the Commission,
such bond to be conditioned that the Etate of Texas may recover
a benalty of ££5.00 plus the Aifference bstwesn the rates

charged by & "broker" and the rate which should have boen char-
ged under section ¢ of the bill,

: Section 9 of the bill provides that a "broker" before
trensporting or causing tc be transported any person for

hire sheall firet protect such person by security, dond or in-

surance, approved by the Coumission, against Gamages, loss and

injury to the property possessed by such psrson and against

damage, loss and injury resulting from such person's personal
1n3urr or death during such tramsportastion, end also ageinst

- loss suffered by such person by reason or a "broker"

ra ling to ocmplets the earrisge of a pnlsongor tocording to

the hrokor's agro.n-nt.

. Section 10 of the bill makes detalled provisions for
tho giving of notice by the Rallroad Coumission for the pro»
lﬂlgatiun of rules and regulations by the Conmission.

Seotion 11 of the amended aot is similar to Section
¥ of the act covered dy the opinion of April 11, 1939.

‘Beotion 1g provides for a hearing before the grant-
ing of a "broker's" license, also for a $25.00 £iling fee to
be pald with each applicatxon for license and also for a
125.00 annuel license fee. |

‘Beotion 13 of the amended Dill is the same as £eotion
9 of the bill covered by cur opinion of April 11, 1939.

Seotion 14 of the smended bS1l is similer to seotion
10 of the bill covered by our opinlon of April 11, 1939,

Seotion 15 of the amended bill is similar to Section
11 of the bill eovered by ocur opinion of April 11, 1939.

Seotion 16 of the amended bill is similar to Section
12 of the b1l) eovered by our .opinion of April 11, 1939,

Seotion 19 of the amended bill conteins a Declara-
‘tion of Policy which is similar to ESection 15 of the bill
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oovered by our opinion of April 11, 1939, except that the
Declaration of Policy contained fn the amended bill provides
that the activities regulated in the smended bill "interfere
with and obatruct the funotions of the Railrosd Coammission

of Texas in conneotion with {ts eontrol of motor bus companies
holling certificates of publie conveniesnce and nscessity
issued by sall oommission.”

We oall to your attention that we have considered
as a part of the bill the amendments whioh are found in the
five sheets attached to the mimsographed copy of the bill
which you sent to us although such amendments have not bdbeen
incorporated i{n the body of the mimeographed aopy of ths bill
included in your letter.

As we steted in our opinion of April 11, 19039, we
fully recognize the power of the Leglélature to make a con-
clusive determinstion of the fraprloty. wisdom and expedisncy
of legislation. In that opinion, we further recognized that
the legislature can, if it desires, regulatse the dusiness
of Travel Bureaus provided such regulstions are reasonabdle.

It will be noted that-the Semate Bill 95 as now
amended will not affeot any person or conocern who operates
‘a travel bureau unless the Railrcad Commission f£irst finds
that such persoa or firm hes so conducted himself or itself as
%o dring about a “reasonably ecntinuous or dustomery compe-
tition” with & motor bus ocompany which holds & certificate
of convenience snd necessity issued by the Comission. The
Declaratiocn of Poliocy contained in Section 19 of the bill,
among other things, stetes that the lLegislature finds that
the methods and practices regulated by Senate Bill 75 fater-
‘fere with and obstruct the functions of the Rallroed Com-
mission of Texas in oconnection with its eontrol of motor bus
gompanies holding certificetes of public convenience and
necessity issued by the Coumission.

Assuming, es we must, that reasonadle grounds exist
for the findings contained in Section 1% of the bill, it fol-
lows that such rindings provide a proper basis for rezuletion
by the Legislature of the sctivities desoribed in the bill.
2x parte Sparks, 108 Criminsl Peports, 619, 2 S. ¥W. (2) 449;
EX parte Sepulveda B 5, %W. (2) 445.

The smendments which have been made to the bill
in question since the date of our previcus opinion have, in
our opinion, oured the oonstitutionel objections which were
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made fn ocur original opinfon. Under the bill as now amended,
the holder of a duly issued broker's license, although sudbject
tc regulation, is otherwise free to dsal with any person and
is not restrioted to dealing with holdere of certificates of
gggiic oconvenience and meocessity as provided in the originasl

As the eppellate gourts of this state heave repeatedly
upheld the constitutionality of Article 9lla, which reguletes
motor bus transportation, we believe those courts will, like-
wise, uphold the constitutionality of the present bill, whieh
attempts t0 regulate only such persons and corporations whose
business and aoctivities constitute a customary and eontinucus
ccmpetition with motor bus sompanies in such manner as to
frustrate, obstruct and interfere with the Rallroad Commission
in the exerciss of its juriasdiction over the transpaortation
of pascengers for hire Texas., In this ceonneotion, Lt s
t0 be observed that the bill in Lits samended form does not at-
tempt to regulate or deal with private individuals who as a
mere inoident to travel enter into shere-expenss agreements
.with individuals other than unlioensed "brokers".

The objsotions which we made in our opinion eof
April 11, 1039, to Section 1) of the originel blll have beex
cured by the insertion of deteiled provisions in the amended
act providing for notice to all interested parties and s hear-
ing befors the promulgation of rules or regulations by the
Railroad Commission. . :

AS our exemination of Senate Bill 75 in its amended
form discloses no provisions which on thei> faoe ars 80 un-~
reascnable as to violate the Constitution of Texas or the
Constitution of the United EStates we, therefore, hold that such

di1ll &s constitutional. -
Yours very ?rnly

ATTORNEY GERERAL OF TEXAS

$aigned)
By
. Robert E. Kepke
Assistant
REX1BT A
APPROVED:;
(5igned) L

Gereald C. Mann
ATT(RNEY QGENERAL OF TEXAS



